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TODAY
 TEACH Act
 Fair use
Additional options for connecting students with video online
Putting it all together



SETTING THE STAGE
When using video as part of online instruction:
A copy is often made
 That copy is being distributed to students
 Infringement can occur when we copy and distribute a 

protected work in a way that does not fall within the scope 
of one of the user rights (exceptions) found in the law or 
without obtaining permission or a license from the 
rightsholder.



THE TECHNOLOGY, 
EDUCATION AND COPYRIGHT 

HARMONIZATION (TEACH) ACT
17 U.S.C. § 110(2)



THE TEACH ACT
 The Technology, Education and Copyright Harmonization 

Act, or TEACH Act was passed by Congress in 2002 to 
address copyright issues in distance education
 Found mostly in Section 110(2) of US copyright law
Can be utilized by qualifying institutions looking to transmit 

performances and displays of copyrighted work as part of 
online education



QUALIFYING INSTITUTIONS
 In order to utilize the TEACH Act, the institution must be a 

government body or accredited nonprofit educational 
institution
 For purposes of paragraph [110](2), accreditation—

(A) with respect to an institution providing post-secondary 
education, shall be as determined by a regional or national 
accrediting agency recognized by the Council on Higher Education 
Accreditation or the United States Department of Education; and
(B) with respect to an institution providing elementary or secondary 
education, shall be as recognized by the applicable state
certification or licensing procedures.

-17 U.S.C. 110(11)

https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=17-USC-80204913-364936160&term_occur=999&term_src=title:17:chapter:1:section:110
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=17-USC-80204913-364936160&term_occur=999&term_src=title:17:chapter:1:section:110


WHAT THE TEACH ACT ALLOWS
Notwithstanding the provisions of section 106, the following 
are not infringements of copyright:
1. The performance of a nondramatic literary or musical 

work
2. The performance of reasonable and limited portions of 

any other work
3. The display of a work in an amount comparable to that 

which is typically displayed in the course of a live 
classroom session

-17 U.S.C. 110(2)
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PERFORMANCES OF REASONABLE AND 
LIMITED PORTIONS OF ANY OTHER WORK

Perform-in the case of a motion picture to show images 
in any sequence or to make accompanying sounds 
audible.

17 USC 101



PERFORMANCES OF REASONABLE AND 
LIMITED PORTIONS OF ANY OTHER WORK
“What constitutes a ‘‘reasonable and limited’’ portion should take into 
account both the nature of the market for that type of work and the 
pedagogical purposes of the performance.”

-U.S. Congress, Senate, Technology, Education and Copyright 
Harmonization Act of 2001. 107th Cong., 1st sess., 2001, S. Doc. 7, 

serial 107-31 
“The exhibition of an entire film may possibly constitute a ‘reasonable 
and limited’ demonstration if the film’s entire viewing is exceedingly 
relevant toward achieving a educational goal; however, the likelihood of 
an entire film portrayal being ‘reasonable and limited” may be rare.”
-Copyright Exemptions for Distance Education: 17 U.S.C. § 110(2), the 

Technology, Education, and Copyright Harmonization Act of 2002 
(CRS)



DISPLAYS OF A WORK IN AN AMOUNT COMPARABLE TO 
THAT WHICH IS TYPICALLY DISPLAYED IN THE COURSE 
OF A LIVE CLASSROOM SESSION

Display-to show a copy of it, either directly or by means 
of a film, slide, television image, or any other device or 
process. Or, in the case of a motion picture or other 
audiovisual work, to show still images.

Image credit: 20,000 Leagues Under the 
Sea



THE TEACH ACT DOES NOT ALLOW
 The sharing of works produced or marketed primarily for performance or 

display as part of mediated instructional activities transmitted via digital 
networks
 Performances or displays that is given by means of a copy or phonorecord 

that is not lawfully made and acquired under this title, and the transmitting 
government body or accredited nonprofit educational institution knew or had 
reason to believe was not lawfully made and acquired
 Sharing of works such as textbooks, course packs, or other material in any 

media, copies or phonorecords of which are typically purchased or acquired 
by the students in higher education for their independent use and retention 
or are typically purchased or acquired for elementary and secondary 
students for their possession and independent use.
− Is it analogous to the type of performance or display that would take place in a live 

classroom setting?



INSTRUCTOR RESPONSIBILITIES
 The performance or display is made by, at the direction of, 

or under the actual supervision of an instructor
 It is as an integral part of a class session offered
 The performance or display is directly related and of 

material assistance to the teaching content of the 
transmission



TECHNOLOGY REQUIREMENTS
To the extent technologically feasible:
−The reception of works is limited to students officially enrolled 

in the course;
−Measures are put into place to prevent the retention and 

unauthorized further dissemination of the work by recipients for 
longer than the class session; and

−The institution does not engage in conduct that could reasonably be 
expected to interfere with technological measures used by copyright 
owners to prevent such retention or unauthorized further 
dissemination;



INSTITUTIONAL REQUIREMENTS
The transmitting body or institution—
 Institutes policies regarding copyright
Provides informational materials to faculty, students, and 

relevant staff members that accurately describe, and 
promote compliance with, the laws of the United States 
relating to copyright, and
Provides notice to students that materials used in 

connection with the course may be subject to copyright 
protection



YIKES! TEACH Act Pro’s and 
Cons



TEACH ACT PRO’S
 If you do everything required, then your performances and 

displays “are not infringements of copyright”
 If you like lots of rules, the TEACH Act is for you



RECOMMENDATIONS
Only digitize as much as needed to teach a work, though 

full work may be justifiable! 
Stream all media files
Use a Content Management System/Learning 

Management System to limit access to the video
Work with school administrators to provide some type of 

copyright education
Recommended resource: TEACH Act Toolkit: 

https://www.lib.lsu.edu/services/copyright/teach/index

https://www.lib.lsu.edu/services/copyright/teach/index


CONS
 It’s complicated!
No one person can be compliant with the TEACH Act on 

their own
− It takes an institutional effort to become compliant
− It may take an individual/department administering the service to 

remain compliant



HOWEVER
Can the TEACH Act be useful in other ways, e.g., helping 

us make thoughtful applications of other user rights found 
in the law?



FAIR USE 17 U.S.C. 107



FAIR USE (17 U.S.C. § 107)
Notwithstanding the provisions of sections 106 and 106A, the fair use 
of a copyrighted work, including such use by reproduction in copies or 
phonorecords or by any other means specified by that section, for 
purposes such as criticism, comment, news reporting, teaching 
(including multiple copies for classroom use), scholarship, or research, 
is not an infringement of copyright.



FAIR USE (17 U.S.C. § 107)
In determining whether the use made of a work in any particular case is a 
fair use the factors to be considered shall include—

(1) the purpose and character of the use, including whether such use is of 
a commercial nature or is for nonprofit educational purposes;
(2) the nature of the copyrighted work;
(3) the amount and substantiality of the portion used in relation to the 
copyrighted work as a whole; and
(4) the effect of the use upon the potential market for or value of the 
copyrighted work.

The fact that a work is unpublished shall not itself bar a finding of fair use if 
such finding is made upon consideration of all the above factors.



TWO SCENARIOS
1. Purpose
2. Nature
3. Amount
4. Potential effect on the market

Image credit: Lord of the Rings: The Fellowship of the Ring (2001)



BEWARE THE GUIDELINES!
 Guidelines for Off-Air Recording of Broadcast Programming for 

Educational Purposes (1979)
− A broadcast recording may only be retained for forty-five consecutive calendar 

days after date of recording, after which, it must be erased or destroyed.
− Off-air recordings may be used once by individual teachers in the course of 

relevant teaching activities, and repeated once only when instructional 
reinforcement is necessary, in classrooms and similar places devoted to 
instruction

 Another common myth…you can use 3 minutes from a film
 At best, hooey! At worst, misleading as a safe harbor against 

infringement
 Recommended reading: The Law of Fair Use and the Illusion of Fair-

Use Guidelines by Kenneth D. Crews, Ohio State Law Journal, Vol. 
62, No. 2, 2001

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1588292


MAKING FAIR USE DETERMINATIONS

Must be made on a case-by-case basis
 Thoughtfully work through the four factors, weighing them 

in balance with each other
Act in good faith!



INSIGHT FROM OUR COLLEAGUES

Code of Best Practices in Fair Use for Academic and 
Research Libraries: https://cmsimpact.org/code/code-best-
practices-fair-use-academic-research-libraries/
Among other things:
−This is a code of best practices in fair use devised specifically by 

and for the academic and research library community. It enhances 
the ability of librarians to rely on fair use by documenting the 
considered views of the library community about best practices in 
fair use, drawn from the actual practices and experience of the 
library community itself. 

− The objective of this code is not to constrain librarians’ reliance on 
fair use

https://cmsimpact.org/code/code-best-practices-fair-use-academic-research-libraries/


PRINCIPLE 1
It is fair use to make appropriately tailored course-related content available to enrolled students via digital 
networks. 
 Closer scrutiny should be applied to uses of content created and marketed primarily for use in courses 

such as the one at issue (e.g., a textbook, workbook, or anthology designed for the course).
 The availability of materials should be coextensive with the duration of the course or other time-limited 

use (e.g., a research project) for which they have been made available at an instructor’s direction.
 Only eligible students and other qualified persons (e.g., professors’ graduate assistants) should have 

access to materials.
 Materials should be made available only when, and only to the extent that, there is a clear articulable 

nexus between the instructor’s pedagogical purpose and the kind and amount of content involved.
 Libraries should provide instructors with useful information about the nature and the scope of fair use, in 

order to help them make informed requests.
 Students should also be given information about their rights and responsibilities regarding their own use 

of course materials.
 The case for fair use is enhanced when libraries prompt instructors, who are most likely to understand 

the educational purpose and transformative nature of the use, to indicate briefly in writing why particular 
material is requested, and why the amount requested is appropriate to that pedagogical purpose. An 
instructor’s justification can be expressed via standardized forms that provide a balanced menu of 
common or recurring fair use rationales.

 In order to assure the continuing relevance of those materials to course content, libraries should require 
instructors of recurrently offered courses to review posted materials and make updates as appropriate.



SOUND FAMILIAR?
 The performance or display is made by, at the direction of, or 

under the actual supervision of an instructor and is an integral 
part of a class session offered
 The reception of works is limited to students officially enrolled in 

the course;
Measures are put into place to prevent the retention and 

unauthorized further dissemination of the work by recipients for 
longer than the class session; and
 Provides informational materials to faculty, students, and 

relevant staff members that accurately describe, and promote 
compliance with, the laws of the United States relating to 
copyright, and



SPECIAL FAIR USE RESOURCES 
FOR NOW
Resources on Copyright & 

Emergency Remote Teaching & Research: 
https://tinyurl.com/v6dvmcb
Public Statement of Library Copyright Specialists: Fair Use 

& Emergency Remote Teaching & Research: 
https://tinyurl.com/tvnty3a

https://tinyurl.com/v6dvmcb
https://tinyurl.com/tvnty3a


NOTE: DMCA 
CONSIDERATIONS

Digital Millennium 
Copyright Act (17 
U.S.C. 1201)



DIGITAL MILLENNIUM COPYRIGHT 
ACT
“Anticircumvention” law
 Prohibits circumvention of technological measures which 

protect access to copyrighted works
 Can include circumventing..

− Encryption on a CD or DVD
− Password protection on a website
− Technology “locking” a device 



HOW DOES THE DMCA APPLY HERE?

One circuit has argued that a “nexus to infringement” is 
required in order to find liability for circumvention under 
Section 1201 (Chamberlain v. Skylink, 381 F.3d 1178 (Fed. 
Cir. 2004)), while others have held that fair use is not a 
defense to a claim of unlawful circumvention (MDY v. 
Blizzard, 629 F.3d 928 (9th Cir. 2010); Universal Studios, 
Inc. v. Corley, 273 F.3d 429 (2d Cir. 2001)). 

-Butler, B., Aufderheide, P., Jaszi, P., & Cox, K. (2019). Cracking the 
Copyright Dilemma in Software Preservation: Protecting Digital Culture 
through Fair Use Consensus? Journal of Copyright in Education and 
Librarianship, 3(3), 1-23. https://doi.org/10.17161/jcel.v3i3.10267

 Talk this over with administrators/legal counsel?

https://scholar.google.com/scholar_case?case=16927618869037195909&q=Chamberlain+v.+Skylink,+2004&hl=en&as_sdt=6,36&as_vis=1
https://scholar.google.com/scholar_case?case=12185202605256960117&q=MDY+v.+Blizzard,+2010&hl=en&as_sdt=6,36&as_vis=1
https://scholar.google.com/scholar_case?case=5930508913825375010&q=Universal+Studios,+Inc.+v.+Corley,+2001&hl=en&as_sdt=6,36&as_vis=1
https://doi.org/10.17161/jcel.v3i3.10267


DMCA RULEMAKING PROCESS
https://www.copyright.gov/1201/2018/

Exceptions written into the law
New exceptions considered by the Registrar of Copyrights 

and the Librarian of Congress every 3 years
Need an exception…pursue it!

https://www.copyright.gov/1201/2018/


OTHER OPTIONS More Ways to 
Lawfully Connect 
Students with Video



INSTRUCTOR IS THE RIGHTSHOLDER

Recorded presentations
 The occasional documentary film?



LIBRARY ELECTRONIC RESOURCES

Resources we’ve licensed for our patrons to use
−Alexander Street Press
−Films on Demand
−Swank
−Kanopy

MOST will allow linking/embedding
−Keep an eye on those license agreements!



LINKING
Generally, there are no copyright infringement 

considerations with linking to works made legally and freely 
available online, e.g., news stories, blog posts, TV shows, 
films



OPENLY LICENSED WORKS
Works protected by copyright, but that are licensed in a 

way that allows them to be reused in a variety of ways, 
e.g., making copies, distributing them, editing and remixing 
them, the creation of derivatives (e.g., translations), often 
via Creative Commons licenses
Share in compliance with the license terms
 For example, Open Educational Resource (OER) video 

found via, e.g., OASIS, 
https://oasis.geneseo.edu/index.php

https://oasis.geneseo.edu/index.php


OBTAINING PERMISSION
 Not required to be in writing for nonexclusive licenses, but it’s a 

good idea to have it documented in writing
− This includes student work!
 Securing Permission

1. Contact the rightsholder
2. Request their permission to use the work providing detailed info on 

who, what, and how

Sample permissions letters available via Columbia’ Copyright 
Advisory Services Office: 
http://copyright.columbia.edu/copyright/permissions/requesting-
permission/model-forms/

http://copyright.columbia.edu/copyright/permissions/requesting-permission/model-forms/


PUBLIC DOMAIN WORKS
Works whose term of copyright protection has expired
−Copyright Term and the Public Domain in the United States, 

https://copyright.cornell.edu/publicdomain

Per Section 105, Works of the United States Government, 
which are works prepared by an officer or employee of the 
United States Government as part of that person’s official 
duties, e.g., reports by the EPA, images from NIH and 
NASA

https://copyright.cornell.edu/publicdomain


PUTTING IT ALL 
TOGETHER In Summary…



TEACH ACT
Not the worst law on the books!
 It’s far from the best though
− It’s complexity makes it difficult to follow
− It’s complexity makes it difficulty to be fully compliant with it (and 

remain so)
−Reasonable and limited debate

 If it does not work for you, that’s ok! We have other options



FAIR USE
Oh so flexible!
Can serve as the basis of a library service that supports 

online education, like electronic reserves or media reserves
Can also be independently used by faculty and students 

looking to utilize copyrighted works as part of online 
education and the creation of new scholarship



TIPS AND BEST PRACTICES
Provide access to quality copyright info!
−There is so much bad information out there that is perceived as 

being law

Seek out allies to help with education!
−Knowledgeable folks around the institution, e.g., attorneys who 

represent your institution, folks who work with IP law (e.g., Tech 
Transfer Office), folks in the law school, if you have one

−Colleagues within the profession



REMEMBER THE MISSION!
We confidently address legal issues in other areas
−Privacy law
−Employment law
 Don’t ignore copyright, but also don’t let it scare you to the point 

that you are not making services and resources to patrons
 There are protections for us in the law
−Sovereign immunity
− 504(c)(2) - The court shall remit statutory damages in any case where an 

infringer believed and had reasonable grounds for believing that his or her 
use of the copyrighted work was a fair use under section 107, if the 
infringer was an employee or agent of a nonprofit educational institution, 
library, or archives acting within the scope of his or her employment who, 
or such institution, library, or archives itself, which infringed by reproducing 
the work in copies or phonorecords

https://www.copyright.gov/title17/92chap1.html#107


QUESTIONS?
Carla Myers

Coordinator of Scholarly Communications
Miami University

myersc2@miamioh.edu

This work is licensed under a Creative Commons 
Attribution-NonCommercial 4.0 International License.

http://creativecommons.org/licenses/by-nc/4.0/
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